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GLOBAL ENVIRONMENTAL LAW
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Forces Driving the 
Development of 

Global Environmental Law
• Growth of international trade and multinational 

corporate enterprises  

• Globalization of environmental concerns                        

• Increased global collaboration of environmental 
NGOs and environmental officials  

• Development and implementation of multilateral 
environmental agreements                           
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U.S./Canada Trail Smelter Dispute
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1972 Stockholm 
Declaration

“States have, in accordance with the 
Charter of the United Nations and the 
principle of international law, the sovereign 
right to exploit their own resources 
pursuant to their own environmental 
policies, and the responsibility to ensure 
that activities within their jurisdiction or 
control do not cause damage to the 
environment of other States or of areas 
beyond the limits of national jurisdiction.”
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1992 Rio 
“Earth Summit”
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1992 Rio Declaration
“States have . . . the sovereign 
right to exploit their own 
resources pursuant to their 
own environmental and 
developmental policies, and the 
responsibility to insure that 
activities within their 
jurisdiction or control do not 
cause damage to the 
environment of other states or 
of areas beyond the limits of 
national jurisdiction.”
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• Principle 22: "States shall cooperate 
to develop further the international 
law regarding liability and 
compensation for the victims of 
pollution and other environmental 
damage caused by activities within 
the jurisdiction or control of such 
States to areas beyond their 
jurisdiction." 

Stockholm Declaration of the
UN Conference on the Human 

Environment (1972)
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UN Conference on
 Environment & 

Development (1992)

• Principle 13: “States shall develop national law 
regarding liability and compensation for the victims of 
pollution and other environmental damage. States shall 
also cooperate in an expeditious and more determined 
manner to develop further international law regarding 
liability and compensation for adverse effects of 
environmental damage caused by activities within their 
jurisdiction or control to areas beyond their jurisdiction.”

•
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• 1978: ILC begins project on “Liability for 
Injurious Consequences of Acts Not 
Prohibited by International Law”

• 2001: Draft Articles on the Prevention of 
Transboundary Harm

• Dec. 12, 2001: UN General Assembly 
requests ILC to continue work on liability.

• 2004: Draft Liability Principles released
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Sandoz Chemical Spill
November 1, 1986

22Thursday, October 14, 2010



Tenn. Copper Smelter

Ducktown 
Smelter

Tennessee
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  _ _ _ _ _ _ _ _ _ _ _

Georgia

Tennessee 
Copper
Smelter

GEORGIA
v.

TENNESSEE 
COPPER
(1907)

23Thursday, October 14, 2010



0

2,000

4,000

6,000

8,000

1921 1922 1923 1924 1925 1926 1927 1928

Amount Awarded in $ Amount Claimed in $

CLAIMS AND AWARDS BY ARBITRAL TRIBUNAL 
1921-1928

24Thursday, October 14, 2010



Nevada, 1957
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Above Ground Nuclear
Testing at Nevada Test Site

Blast Visible from 
Las Vegas Casinoes
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Efforts to Overcome the 
“Causation Conundrum”

• Allen v. United States, 588 F.Supp. 247 (D. 
Utah), reversed on other grounds 816 F.2d 1417 
(10th Cir. 1987)

• Veterans Dioxin and Radiation Exposure 
Compensation Standards Act (1984)

• Radiation Exposure Compensation Act (1990)

• Minnesota Harmful Substances Compensation 
Program
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Asbestos Litigation
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Tobacco Master 
Settlement Agreement
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Fetal Poisoned 16-year old girlYae Sato lame from 
mercury poisoning

Plaintiffs demonstrate with photos of dead

Chisso President Shimada

Fishing on Bay of Minamata Chisso chemical complex, Minamata, Japan

The Minamata Tragedy
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Japanese 
Pollution Liability 

• 1969: Law on Special Measures Concerning Redress for 
Pollution-Related Health Damage - designates polluted 
areas and provides government-paid health benefits to 
residents certified as having pollution-induced health 
damage. Yokkaichi Air Pollution Lawsuit filed in 1969. 

• 1972: Yokkaichi plaintiffs win which helps lead to 
enactment of Absolute Liability Law. 

• 1973: Pollution-Related Health Damage Compensation 
Law enacted.   
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• Between 1996 & 2006 - Six groups of asthma 
victims sue, Japanese government, Tokyo 
government, and all seven major Japanese 
automakers.

• After plaintiffs and government agencies both 
appeal, government settles without admitting 
liability. Court proposes 1.2 billion yen 
settlement to 522 people, most to be paid by 
automakers, which is accepted in July 2007.

Tokyo Air Pollution Lawsuits
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CLIMATE CHANGE LITIGATION
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CLIMATE CHANGE 
LITIGATION
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Connecticut v. American Electric Power
(2d Cir. Sept. 21, 2009)
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Comer v. Murphy Oil
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Native Village of Kivalina v. 
ExxonMobil Corp.
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Alien Tort Statute Cases
• Filartiga v. Pena-Irala (2d Cir. 1980) 

• Jota v. Texaco (CA2 1998) & Aguinda v. Texaco (CA2 
2002)

• Beanal v. Freeport McMoran (CA5 1999) 

• Doe v. Unocal (CA9 2002) 

• Flores v. Southern Peru Copper Corp. (2d Cir. 2003)

• Sosa v. Alvarez-Machain (2004) - ATA a jurisdictional 
statute, claims must be founded on claims familiar 
when ATA enacted in 1789.
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Professor
George P.
Fletcher
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Los Angeles Superior Court judge Victoria 
Chaney dismissed the latest cases as tainted 
by pervasive fraud by lawyers and others in 
Nicaragua who recruited plaintiffs who had 
never worked on banana plantations, 
falsified lab reports, and sought to intimidate 
witnesses who helped expose the fraud. 

Nicaraguan courts have awarded more than 
$2.1 billion in damages to plaintiffs, using 
Special Law 364 enacted in 2001 to make it 
easy for plaintiffs to recover in DBCP cases.  
As described by Judge Chaney, under this 
law “essentially anyone who obtains two 
required lab reports stating he is sterile and 
who claims to have been exposed to DBCP 
on a banana farm is entitled to damages; 
causation and liability are conclusively 
presumed”.  Under special procedures 
prescribed by the law, the defendant must 
post a $15 million bond and “has just three 
days to answer the complaint, the parties 
have just eight days to present evidence, and 
the court has eight days to issue a 
judgment.”  In light of Judge Chaney’s 
conclusions concerning pervasive fraud in 
Nicaragua, it is unlikely these judgments will 
be enforced by U.S. courts.  However, Judge 
Chaney did specifically state that her 
conclusions only applied to cases involving 
Nicaraguan plaintiffs and that no evidence of 
fraud has been presented involving DBCP 
plaintiffs from any other country.  
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Trafigura Toxic Waste
Dumping in Ivory Coast
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